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MEMORANDUM
To: Clients and Friends of the Firm
From: NEVILLE PETERSON LLP
Re: IEEPA Refund Litigation — VOS Order to Show Cause and
Litigation Update
EXECUTIVE SUMMARY

This memorandum covers four significant developments in the IEEPA refund litigation, all occurring within
the past few days:

1.

3.

VOS Order to Show Cause (May 27). Judge Eaton issued the most significant order to date in the
IEEPA refund litigation, directing the parties to show cause as to why the court should not require
CBP to refund IEEPA duties on all IEEPA entries—including finally-liquidated entries—for all
importers. CBP Commissioner Rodney Scott is ordered to appear personally at a June 9 hearing.

Government’s Motion to Amend Show Cause Order (May 29). The Government responded by
demanding that Commissioner Scott be excused, offering substitute witnesses, and threatening
mandamus appeal to the Federal Circuit if Judge Eaton does not amend his show cause order. The
motion also previews a challenge to the universal injunction—signaling the Government intends to
limit IEEPA refunds for liquidated-and-final entries to importers who filed actions in the CIT.

Euro-Notions Order and Lord Declaration (May 26-27). The status of the CAPE refund process
was discussed and CBP provided updated CAPE statistics.

Updated Recommendations. These developments heighten the importance of filing/maintaining
a CIT action. Importers who have not yet filed suit should do so immediately, given the
Government’s signal that it will seek to limit the reach of certain IEEPA refunds to named parties.
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VOS Selections: Judge Eaton Issues Show Cause Order

On May 27, 2026, Judge Eaton issued an Order to Show Cause in V.O.S. Selections, Inc. v. United States,
Court No. 25-00066 (ECF No. 86). This is the most significant development in the IEEPA refund
litigation to date.

Judge Eaton had previously indicated this belief that all importers should benefit from the Supreme Court’s
decision in Learning Resources v. Trump, which struck down the President’s IEEPA tariffs as ultra vires
and unconstitutional. He had ordered that all IEEPA tariffs—to the tune of $166 billion—be refunded to
the importers who paid them. And he sanctioned the launch of Customs’ CAPE entry re-writing system,
ordering Customs to have the system process refunds which are otherwise “liquidated and final.” Customs
has declined to follow this late order, and has now made it clear to the Judge that they are prepared to raise
the defense of “finality of liquidation” as a defense to refunding IEEPA tariffs, in an effort to retain much,
if not most, of the unconstitutionally-imposed tariffs. And clearly, Judge Eaton is not pleased with the
government’s posture.

The Order directs the parties to appear and “show cause” as to why the court should not remove the
suspension of immediate compliance with its order that CBP liquidate or reliquidate, without regard to
IEEPA duties, all entries entered subject to those duties. The key elements of the Order:

e The parties must show cause as to why the court should not remove the suspension of immediate
compliance—which, if removed, would require CBP to liquidate or reliquidate all entries entered
subject to IEEPA duties, without regard to those duties. This would include refunds for all importers
who have paid IEEPA duties on entries, including those whose liquidations have become final (i.e.,
beyond 90-days from liquidation).

e Party briefs not to exceed 10-pages are due on June 4, 2026, and a hearing before Judge Eaton is
scheduled for June 9, 2026. CBP Commissioner Rodney S. Scott is directed to appear in person to
answer the court’s questions about CBP’s compliance with the court’s refund orders.

As discussed in our prior memos, the treatment of liquidated-and-final entries has been the most contentious
open issue in the IEEPA refund process. The government’s position has been that it would provide refunds
for finally-liquidated entries only to importers who have brought suit in the CIT and where a court order
directs the refund. Judge Eaton’s Order to Show Cause signals that the court is prepared to order CBP to
issue IEEPA refunds for all importers—including those who did not file suit—and for all categories of
entries, including finally-liquidated entries and the millions of informal entries where liquidation was
simultaneous or nearly simultaneous with entry.

Government Quickly Moves to Amend VOS Show Cause Order

On May 29, 2026, the Government filed a Motion to Amend Order (ECF No. 88) in VOS Selections, seeking
to excuse Commissioner Scott from appearing personally at the June 9 hearing. The key elements:

e Demand to Excuse Commissioner Scott: The Government complains that as a Presidentially-
nominated and Senate-confirmed official, Commissioner Scott cannot be compelled to testify
absent “extraordinary circumstances” requiring his first-hand knowledge where no alternative
witnesses exist.

e Substitute Witnesses. The Government offers two alternative witnesses: Susan S. Thomas, CBP’s
Executive Assistant Commissioner for Trade (who oversees CAPE development and is the senior-
most CBP official for trade matters), or Brandon Lord, Executive Director of the Trade Programs
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Directorate, who has submitted eight refund-status declarations to the court. The motion is
accompanied by the Declaration of Susan S. Thomas (ECF 88-1).

e Mandamus Threat. The Government states that if the Court denies the motion, it will “promptly
seek mandamus relief from the Federal Circuit.” The motion requests a ruling by June 2, 2026. If
the motion is denied, the Government asks that the Court stay the June 9 hearing to allow time for
the Federal Circuit to rule on a prospective mandamus petition.

Importantly, the motion also previews the Government’s substantive legal position in its forthcoming
response to the Order to Show Cause. DOJ asserts that any universal injunction ordering relief for all
importers on finally-liquidated entries would exceed the CIT’s powers, citing as authority the Supreme
Court’s decision in Trump v. CASA, Inc., 606 U.S. 831, 839 (2025). The Government states it intends to
appeal the universal injunction and seek a stay limiting the injunction’s effect to the particular importer
plaintiffs in each case.

The Government’s motion signals an aggressive posture and clever attempt to retain unconstitutionally
collected tariff revenue. The mandamus threat and the preview of a C4SA4-based challenge to the universal
injunction indicate that the Government intends to fight any expansion of the refund obligation beyond the
named plaintiffs in each case. This reinforces the importance of maintaining an individual CIT action: if
the Government succeeds in limiting the injunction to named parties, only importers who have sued will
benefit from the court’s order and be entitled to recover IEEPA duties paid on liquidated-and-final entries.

Judge Eaton Issues Order in Euro-Notions

On May 27, Judge Eaton issued an Order following a closed conference in Euro-Notions Florida, Inc. v.
U.S. Customs and Border Protection, Court No. 25-00595. The Order, which references the Declaration of
Brandon Lord filed May 26, 2026,' addressed several matters:

e Declarations accepted for processing in CAPE now represent approximately $85 billion in
anticipated IEEPA refunds.

! The May 26, 2026 Lord Declaration in Euro-Notions provides updated CAPE data, as follows:
e 157,402 CAPE declarations submitted; 108,760 passed file validations.
o 15,852,806 entries accepted for the removal of IEEPA duties through CAPE.
e 8,515,477 of the accepted entries have subsequently been liquidated and/or reliquidated without IEEPA duties.

e 3,481,844 entries failed entry-level validations (primary reasons: entry date past CBP’s 90-day reliquidation
authority; entry does not contain a Chapter 99 HTS number used to assess IEEPA duties; or entry was already
filed on a prior CAPE declaration).

e  Approximately $85 billion in both potential and certified refunds have been accepted for processing in CAPE.

e Refunds (duties plus interest) of approximately $20.6 billion have been completed, certified by CBP, and sent
to Treasury for disbursement.

e 4,185 consolidated refunds have not been transmitted to Treasury because ACH account information has not
been provided by the importer of record or its authorized designee.

e Correction to prior figure. The $35.46 billion figure reported in the May 12, 2026 Lord Declaration as the
anticipated duty refund and interest amount for liquidated and/or reliquidated entries was overstated by
approximately $10 billion. CBP has determined this was the result of an inadvertent error in the data query used
to calculate the figure—not a reflection of any error in CAPE processing or refunds. The correct figure at that
time should have been approximately $25.46 billion.
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Issues experienced by importers seeking refunds on entries with claims under Heading 9817 of the
Harmonized Tariff Schedule have been raised and discussed by the parties.

CBP continues to update the Frequently Asked Questions section of its IEEPA Duty Refunds
website,” including new information regarding reconciliation entries. The court directed the
attention of those with IEEPA-related reconciliation questions to the FAQ.

The court announced the issuance of the VOS Order to Show Cause (discussed above) and noted
its concern about millions of informal entries where liquidation was simultaneous with entry and
for which the government has not presented a proposal for how to address them.

CBP must file its next progress report by 12:00 p.m. EDT on June 10, 2026. A closed settlement conference
will be held on June 11, 2026.

At this point, it is unclear whether Customs, if it files an appeal, will continue, or suspend, its CAPE refund
program.

Updated Recommendations

These developments reinforce and heighten the multi-track approach recommended in our prior [IEEPA
advisories:

(1

2

)

“4)

)

(6)

Continue filing CAPE Declarations for all eligible entries. As of now, CAPE is operational and
refunds are being issued. Importers should continue to prioritize entries approaching the 80-day
post-liquidation threshold. Ensure ACH/bank account information is current. Review entries for
accuracy before filing.

Track all submissions, acceptances, and rejections. Use ACE reports (ES-022, REV-603, REV-
613, REV-615) to monitor CAPE Declaration status and refund progress. Identify the reason for
any CAPE rejection, determine whether it can be corrected, and resubmit where possible.

File protests for entries ineligible for Phase 1. Entries that are 81-180 days post-liquidation are
not eligible for CAPE Phase 1 and there is still no Phase 2 timeline. File administrative protests
under 19 U.S.C. § 1514 before the 180-day deadline expires. Do not assume Phase 2 will arrive in
time to cover these entries—if ever.

Maintain your § 1581(i) action—now more important than ever. The VOS Order to Show Cause
underscores why filing and/or maintaining a CIT action is critical. A pending § 1581(i) action
provides an enforceable backstop and gives importers standing to benefit from the court’s
prospective order covering all entries—including finally-liquidated entries. Liquidation status is
irrelevant in a § 1581(i) action. The Government’s stated intent to appeal and seek a stay limited to
named plaintiffs makes individual CIT actions essential. If you have not yet filed a CIT action, we
strongly recommend doing so immediately.

Monitor the VOS proceedings closely. The VOS Order to Show Cause represents the most
significant upcoming event in the IEEPA refund litigation. Briefs are due June 4 and a hearing is
scheduled for June 9. The Government has filed a Motion to Amend seeking to substitute other
CBP officials for Commissioner Scott, threatening mandamus if denied and requesting an expedited
ruling. The Government has also previewed a CASA4-based challenge to the universal injunction
and intends to appeal. We will provide a further update following the hearing.

Review CBP’s updated FAQ for reconciliation entries. CBP has updated the FAQ section of its
IEEPA Duty Refunds website with information regarding reconciliation entries. Importers with
reconciliation-related IEEPA refund questions should consult the updated FAQ.

2 See e.g., CBP IEEPA Duty Refunds FAQ.
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(7) Advise us if Customs “offsets” your IEEPA refunds to collect any other debts. We have
determined that refunds arising under the “Customs laws of the United States” are not subject to
offset.

We will continue to provide further information and updates.’
Please contact a Neville Peterson professional if you have questions regarding the VOS Order to Show

Cause, the Government’s Motion to Amend, [EEPA refund litigation, CAPE filings, protests, reconciliation
recovery strategy, offset concerns, or other IEEPA refund related matters.

3 Key upcoming dates: Government’s requested ruling on its Motion to Amend the OSC is June 2, 2026; VOS briefs
due June 4, 2026 (4:00 p.m. EDT); VOS hearing June 9, 2026 (1:30 p.m. EDT); Euro-Notions CBP progress report
due June 10, 2026 (12:00 p.m. EDT); Euro-Notions closed settlement conference June 11, 2026 (2:00 p.m.).



